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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee.

Priority No. 2

v.
ROGER SHANE MANZANARES;
ELMER RANDOLPH MONDRAGON,
JR.;
CARLOS VALDAMARE ORTIZ,

Case No. 970606-CA1

Defendants/Appellants.

NATURE OF APPEAL AND BASIS OF JURISDICTION
Defendants appeal their convictions for various offenses in this consolidated
appeal. A jury convicted defendant Manzanares of three counts of aggravated burglary
and three counts of theft (R. Manzanares 115-19).2 The same jury convicted defendant
Mondragon of three counts of aggravated burglary, three counts of theft, failure to stop
at a stop sign, failure to display evidence of owner security, and driving without
registration in possession (R. Mondragon 42-51). The jury also concluded that
defendant Ortiz committed three counts of aggravated burglary, three counts of theft,
1

This appeal is consolidated from the joint trials of the defendants because it arises from
the same factual situation and each of the defendant's opening briefs discuss the same issues. There is
a separate pleading file for each defendant, but only one set of transcripts.
2

This citation refers to the pleading file in defendant Manzanares' case. Where a fact is
pertinent only to a specific defendant and is taken from one of the separate pleading files, this will be
the style of reference used throughout the brief.
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and providing false information to a police officer (R. Ortiz 49-56). This Court has
jurisdiction pursuant to Utah Code Ann. § 78-2a-2(j) (1996).
ISSUES AND STANDARDS OF REVIEW
1.

Did defendants waive their objection to Detective Stidham's rebuttal

testimony when they failed to make a timely objection? This issue was not before the
trial court and, therefore, no standard of review applies. Also, defendant does not raise
plain error as a potential basis for appellate review.
2.

Have defendants waived their claim regarding the prosecution's admission

of a record showing defendant Mondragon's prior conviction by failing to provide any
record evidence that they objected? This issue also was not before the trial court;
therefore, no review standard applies. Again, defendant does not raise plain error.
3.

Given that defendant Ortiz already had admitted being a member of a

gang, was the prosecutor's reference about his gang membership prosecutorial
misconduct? A prosecutor commits misconduct when his remarks direct the jury's
attention to a matter that should not be considered in reaching a verdict. See State v.
Emmett, 839 P.2d 781, 785 (Utah 1992). In assessing whether a statement constitutes
prosecutorial misconduct, it must be viewed "in light of the totality of the evidence
presented at trial." State v. Cummins, 839 P.2d 848, 852 (Utah Ct. App. 1992), cert,
denied, 853 P.2d 897 (Utah 1993).

Page 2 of 17

RELEVANT PROVISIONS
Any provisions relevant to this brief will be set forth in the text.
STATEMENT OF THE CASE
Procedural History
Defendant Carlos Ortiz. Tried along with co-defendants Mondragon and
Manzanares, a jury convicted defendant Ortiz of the following crimes:
(1)

Aggravated Burglary of a Dwelling, three counts, each firstdegree felonies under Utah Code Ann. § 76-6-203 (1995);

(2)

Theft, a class A misdemeanor under Utah Code Ann. § 766-404 (1995); and

(3)

Providing False Information to a Police Officer, a class C
misdemeanor under Utah Code Ann. § 76-8-507 (1995).

For the first-degree felony convictions, the trial court sentenced defendant to a
minimum mandatory prison term of nine years to life for each first-degree felony, to
run concurrently to each other (R. Ortiz 77). For the misdemeanor convictions, the
trial court sentenced defendant Ortiz to 24 months for the theft charge and three months
for the false information charge (R. Ortiz 76).
Elmer Randolph Mondragon, Jr. A jury convicted defendant Mondragon of
committing the following offenses:
(1)

Aggravated Burglary of a Dwelling, three counts, each firstdegree felonies under Utah Code Ann. § 76-6-203 (1995);
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(2)

Theft, one count as a third-degree felony and two counts as
class A misdemeanors under Utah Code Ann. § 76-6-404
(1995);

(3)

Failure to Stop at a Stop Sign, a class C misdemeanor under
Utah Code Ann. § 41-6-72.10 (1996);

(4)

Failure to Display Evidence of Owner's Security, a class B
misdemeanor under Utah Code Ann. § 41-12a-302.2(2)(a)(I)
(1996); and

(5)

Driving without Registration in Possession, a class B
misdemeanor under Utah Code Ann. § 41-la-201 (1996).

The trial court imposed concurrent minimum mandatory terms of nine years to
life for eachfirst-degreefelony conviction and a zero-to-five year term for the thirddegree theft conviction (R. Mondragon 80). For the misdemeanor charges, the trial
court sentenced defendant to 24 months for each class A misdemeanor, 12 months for
each class B misdemeanor, and three months for the class C misdemeanor (R.
Mondragon 79).
Roger Shane Manzanares. The same jury convicted defendant Manzanares of
the following violations:
(1)

Aggravated Burglary of a Dwelling, three counts, a firstdegree felony under Utah Code Ann. § 76-6-203 (1995); and

(2)

Theft, one count as a third-degree felony and two counts as
class A misdemeanors under Utah Code Ann. § 76-6-404.
(1995)
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The trial court sentenced defendant Manzanares to a minimum mandatory term
of nine years to life for the first-degree felonies, zero-to-five for the third-degree felony
theft, and 12 months for each class A misdemeanor theft conviction (R. 142-141).
Statement of Facts
Tooele County Deputy Sheriff Mike Stidham was patrolling along State Road
36, just north of Erda Way when he saw a maroon Buick roll through a stop sign at the
intersection of Erda Way and State Road 36 (R. 351).3 In response, he activated his
overhead lights and pursued the car until it pulled over (R. 352). Able to see through
the rear window, Deputy Stidham saw the five occupants of the car immediately put
their hands in the air and one occupant also flash a gang sign (id.).
Because he believed the gang sign indicated membership in the Serenos 13 gang,
known for use of violence against police officers, Deputy Stidham called for assistance
(R. 353). After making that call, he cautiously approached the driver's side of the car
(id.). He asked the driver, defendant Mondragon, for a license, registration, and
insurance information (R. 354). Defendant Mondragon provided Deputy Stidham his
driver's license but, despite fumbling around in the car, could not give him the other
information (R. 354-55). Defendant Mondragon also said that the car belonged to a
friend of his father's but did not know the friend's name (R. 355).

The citations to the record in defendants' briefs and the State's are different because
defendant cites to the transcript page numbers; the State refers to the record page numbers.
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Deputy Stidham noticed several items in the vehicle, many of which were sitting
in the occupants' laps {id.). Specifically of interest was a bag of golf clubs that the
front-seat passenger, defendant Ortiz, was holding between his legs with a woman's
purse also in his lap (R. 356). Another passenger in the backseat had a red tool box in
his lap and the "entire passenger compartment of the vehicle was just full of different
odds and ends; telephones, et cetera" (R. 359). None of the individuals were able to
say to whom the various items belonged (R. 358-59).
Due to his suspicions, Deputy Stidham asked the occupants to exit the car one at
a time so he could fill out field cards on each one (R. 361). After getting that personal
information, Deputy Stidham asked defendant Manzanares for permission to search the
vehicle, which was given (R. 365). Upon opening the passenger side door, Deputy
Stidham saw in the golf bag side pocket a .38 caliber pistol (R. 366). The gun was
loaded and ready to fire (id.). The police then handcuffed each occupant (id.).
Continuing his search in the car, Deputy Stidham looked in the purse and found
identification of the owner (R. 367). He asked dispatch to call the individual and ask
whether her purse was missing (id.). She affirmed that it had been taken from her car
along with other items that Deputy Stidham also found during the search (id.). The
deputy also happened upon an vehicle insurance card for a different car with another
individual's name on it (R. 368-69). Again, dispatch contacted the individual who
stated that his golf bag, red tool box, and other miscellaneous items had been taken
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from his garage (R. 369). These items matched the descriptions of those things found
in the defendants' possession.
After taking the defendants to police headquarters, one of the occupants of the
car, a juvenile, made a written confession to the officers which was read into court.
I was on my way from Salt Lake to Tooele ... and
when I got here [Tooele], I saw a couple of garages open
and I went into three of them and I got two things only.
And then I was on my way home and we got pulled over.
The two things that I got was the tool box and the cordless
telephone. The gun was there, I didn't know about it, I
don't seriously know a thing that the gun was there. I know
that the rest of the stolen property was there and I know the
property was stolen. That's all I know about the gun.
Around 11:30 p.m. or 12:00 o'clock a.m. is when the
robberies occurred. We broke into about four cars and got a
radar detector and about four houses.
(R. 378). The juvenile also went with Deputy Stidham and Detective Sargeant Lance
Sutherland to some of the houses they robbed (R. 381). During the drive, the juvenile
pointed out what items he personally took from which house (R. 382). Detective
Sutherland also recalled the juvenile's specifically saying that all the occupants of the
car, including the three defendants, participated in these burglaries (R. 472-73).
Detective Sutherland also met with defendant Ortiz who stated to him that the
defendants had agreed to go "garage hopping," a slang term for breaking into and
stealing items from one garage after another (R. 461-62).
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SUMMARY OF THE ARGUMENT
Waiver of Rebuttal Testimony Claim: Defendants claim that the prosecutor
committed misconduct and violated the exclusionary rule by bringing out in Deputy
Stidham's rebuttal testimony information that conformed with testimony another State's
witness had given. Because defendants did not make a timely objection to this
testimony and rejected the offer of a curative instruction, however, this issue is not
preserved. Not having asserted plain error on appeal either, this issue is not properly
before the Court.
Waiver of Prior Conviction Claim: Defendants claim they objected to
admission of a record purporting to be defendant Mondragon's prior conviction.
However, the record on appeal contains no mention of any objection or the details of
the in-chambers conference during which defendants claim they objected. Because
defendants cannot demonstrate that they preserved this issue at trial with a timely
objection and do not allege plain error on appeal, this claim of error is not properly
before the Court.
Prosecutorial Misconduct Claim Regarding Gang Statement: Defendants
challenge the prosecutor's reference to defendant Ortiz' gang membership in a question
to his mother on the grounds of prosecutorial misconduct. However, this reference did
not provide the jury information to which it had not previously been exposed.
Defendant Ortiz admitted gang membership in his own testimony; therefore, there was
no misconduct.
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ARGUMENT
I.

BECAUSE HE FAILED TO MAKE A TIMELY
OBJECTION TO DEPUTY STIDHAM'S REBUTTAL
TESTIMONY AND AGREED TO THE TRIAL
COURT'S DISPOSITION OF THE ISSUE,
DEFENDANTS' CLAIM IS WAIVED ON APPEAL.

Defendants claim that the prosecutor committed misconduct when he brought out
information during Deputy Stidham's rebuttal testimony that the juvenile who had
confessed told the police which defendants committed which burglaries. Brief of
Defendant at 7-8. Deputy Stidham had remained at counsel table during the trial under
rule 615(a), Utah Rules of Evidence. To allay concern defendants had about the
deputy's exposure to other testimony, however, the prosecution agreed to call him to
the stand first (R. 260). In chambers discussing the matter, the trial court ruled before
trial, "[a]nd he [Stidham] would be your first witness and then he wouldn't talk to
anybody else" (id.).
During his initial testimony, Deputy Stidham could only say that he inferred
from the juvenile's use of the word "we" that all five of the occupants of the car,
including the three defendants, participated in the burglaries (R. 391). Detective
Sutherland, on the other hand, recalled the juveniles' saying that all five participated in
the crimes (R. 472).4
4

Q [Prosecutor] Now, you indicated that [the juvenile] had indicated
that all five of them had gone [sic] the burglaries?
A [Detective SutherlandJYes. From - his statement was that they
would park in whatever neighborhood they chose, that they drove
around and picked out what - his statement, what area they wanted to
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The prosecution later called Deputy Stidham as a rebuttal witness (R. 586). The
testimony consisted of the following colloquy.
Q [prosecutor]
What did he [the juvenile] tell you about driving
around when they committed the crimes?
A [Deputy Stidham] As we were driving around and he took us to the
houses, he would indicate which particular people went in to which
particular houses.
Q

Was it always just the two juveniles?

A

No. It was not.

Q

Who else was involved?

A.
He, at different houses, various locations, he named the three
defendants, as well as himself and Mr. Garza.
Q
Did he ever say anything about the gun, which he told us today
was his?
A
When I spoke to him about the gun, he insisted that he didn't know
anything about the gun, initially, he said he didn't know anything about it.
Q

Did he say anything more about it while you were driving around?

A
They discussed the fact, or we discussed the fact that, obviously,
you know, somebody had brought the gun and that he did in fact know
and everybody knew about the gun before we'd stopped them.

go into, and they would park and all five people would leave and then
go to, whether there were vehicles or garages or whatever and they
return to the vehicle.
Q

So, he said all five people would leave?

A

Allfivepeople would go.

(R. 472-73).
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Q

And he - he indicated that he recognized that?

A

Yes.

(R. 587). At this point, the defense counsel asked for a meeting in chambers where he
objected to the rebuttal testimony (R. 667). In essence, defendants complained that
Deputy Stidham violated the trial court's exclusionary rule by changing his testimony
to, allegedly, fit Detective Sutherland's. The trial court agreed with the objection and
offered to instruct the jury to ignore the deputy's testimony (R. 668). Defense counsel,
however, spurned that offer and said that "[i]t may be better if I just cross-examined
him..." (id.).
Counsel then proceeded to cross examine Deputy Stidham for three transcript
pages, calling specific attention to the deputy's failure to mention in his opening
testimony that the juvenile had stated which burglaries the defendants specifically
committed (R. 588-590). Defense counsel clearly attempted to leave the impression
that Deputy Stidham molded his testimony to Detective Sutherland's (R. 588-90).
Counsel reiterated this charge in closing argument (R. 646).
Regardless of the merits of defendants' assertion that the prosecutor committed
misconduct by bringing in this testimony, they waived the claim by failing to object in a
timely fashion and then rejecting the trial court's offer to give a curative instruction.
State v. Winword, 941 P.2d 627, 633 (Utah App. 1997) ("A contemporaneous objection
... must be made a part of the trial court record before an appellate court will review
such claims on appeal."). Defendants, however, did not object immediately after the
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prosecutor's question or even after the answer, but several questions later (R. 587). By
this point, the challenged comment already had been made and the prosecutor had gone
on to another subject entirely {id.). This objection was not made in a timely fashion
and essentially waived their challenge to the answer. "[An objection] must be made as
soon as the applicability of it is known (or could reasonably have been known) to the
opponent." 1 Wigmore, Evidence § 18 at 796 (Little, Brown & Co., Tillers. Rev.
1983). See also McCormick, Evidence § 52 at 200-01 (West 4th ed. 1992) ("counsel is
not allowed to gamble upon the possibility of a favorable answer, but must object to the
admission of evidence as soon as the ground for objection becomes apparent.").
Having complained about the potential for Deputy Stidham to change his
testimony in light of other witnesses, defendants should have been especially observant
of the questions being asked on rebuttal. At the very least, defendants should have
objected as soon as it became apparent that Deputy Stidham was, purportedly, giving
different testimony.
Additionally, defendants cannot now complain on appeal about the effect of this
rebuttal testimony because they refused a curative instruction, made no motion for
mistrial, and affirmatively agreed to resolve the matter through cross-examination (R.
665-69). In so doing, defendant received all the relief requested. Defendants' outright
refusal of the curative instruction option also waives appellate review on the grounds of
invited error. State v. Anderson, 929 P.2d 1107, 1109 (Utah 1996). There, the Utah
Supreme Court refused to reach an issue because defense counsel "consciously chose
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not to object." Id. Similarly, defendants' counsel chose not to request a curative
instruction, which the trial court specifically offered, but instead chose to handle the
matter through cross-examination. By taking that route, defendants waived their right
to review the issue.
H.

BECAUSE DEFENDANTS PROVIDE NO RECORD
SUPPORT FOR THEIR APPELLATE CLAIM THAT
THEY OBJECTED TO EVIDENCE REGARDING
MONDRAGON'S "ADULT COUNT," THE ISSUE IS
WAIVED.

Defendants claim that the prosecution acted illegally when it presented defendant
Mondragon with a record that was, apparently, a trial court record of a previous
conviction. Brief of Defendants at 9. During cross-examination of defendant
Mondragon, the prosecutor presented him with a document and asked him what it was
(R. 536). Defendant said, "It's a count I have as an adult" {id.). Defendants then
asked if the document had been admitted, requested to see it, and stated that there was
no objection (id.). Shortly afterward, defendants asked to approach the bench and the
trial court announced that it was going into chambers (R. 537).
Though defendants assert that the objection was sustained, Brief of Defendants at
5, they provide no record support for the assertion. Nothing in the record details what
occurred in the court's chambers or that the objection was ever made or sustained.9 On
this basis, the unsupported allegation should not be reviewed on appeal. It has no more

Hbwever, the transcript does show that the trial court stated "Well, let's go in
chambers and deal with it there" (R. 537).
Page 13 of 17

grounding than the allegations the Utah Supreme Court refused to review in State v.
Wetzel, 868 P.2d 64,67 (Utah 1993). There, because defendant failed to provide a
record showing his use of peremptory challenges, the high Court declined Wetzel's
request to review the alleged error.
Parties claiming error below and seeking appellate review
have the duty and responsibility to support their allegations
with an adequate record. 'Absent that record defendant's
assignment of error stands as a unilateral allegation which
the review court has no power to determine.' This Court
simply cannot rule on a question which depends for its
existence upon alleged facts unsupported by the record.'
(quoting State v. Barella, 714 P.2d 287, 288 (Utah 1986)) (emphasis in original).
Record support for defendants' allegations also is necessary here for a proper
determination of the character of the evidence the prosecutor tried to introduce. The
prior conviction might have been properly admissible for impeachment purposes. Also,
defendants' appellate claim that the record of the prior conviction was not provided in
discovery also is an unsupported allegation. Consequently, the Court should refuse to
review this claim.
HI.

THE PROSECUTOR DID NOT COMMIT
REVERSIBLE MISCONDUCT WHEN HE ASKED
DEFENDANT ORTIZ* MOTHER ABOUT HER SON'S
GANG INVOLVEMENT.

Defendant Ortiz' mother testified for the defendants; on cross-examination, the
prosecutor asked this question, "I'm going to ask you some questions about your son's
involvement with the Serenos 13 gang" (R. 496). Defense counsel immediately
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objected on the grounds that the question went beyond the scope of direct (id.). The
trial court sustained that objection (id.). Defendants now, however, characterize their
challenge as prosecutorial misconduct, claiming that this information gave the jury
prejudicial information that they should not have had before them. The trial court
never had the objection framed in this manner before it; therefore, because the trial
court was not given the opportunity to deal with the prosecutorial misconduct charge,
the issue is not properly before the Court. Defendants received all the relief they
requested.6
However, here the information was neither new, false, nor prejudicial.
Defendant Ortiz admitted his gang involvement during cross-examination and defense
counsel never objected (R. 528).7 Consequently, the substance of the information
defendants now challenge was legitimately before the jury. The question to defendant
Ortiz' mother added nothing to it and, therefore, was not prejudicial.

Defendants did not request a mistrial or a curative instruction either.
7

Q [prosecutor] You're a member of Serenos 13?
A [Ortiz]

I was.
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CONCLUSION
Defendants' convictions should be affirmed.
RESPECTFULLY SUBMITTED THIS J±_ February 1998.
JAN GRAHAM
UTAH ATTORNEY GENFJRAL

JAMES H. BEADLES
Assistant Attorney General
Appellate Division
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